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(m) If the Hearing Examiner deter-
mines that additional investigation of 
any material information is required, 
he or she shall request in writing that 
the Director, Office of Administration, 
arrange for the investigation and shall 
specify those issues upon which more 
evidence is requested and identify, 
where possible, any persons or sources 
that might provide the evidence 
sought. 

(n) A written transcript of the entire 
proceeding must be made by a person 
possessing appropriate NRC access au-
thorization and/or employment clear-
ance and, except for portions con-
taining Restricted Data or National 
Security Information, or other lawfully 
withholdable information, a copy of 
the transcript will be furnished the in-
dividual without cost. The transcript 
or recording will be made part of the 
applicant’s or employee’s personnel se-
curity file. 

[47 FR 38676, Sept. 2, 1982, as amended at 52 
FR 31609, Aug. 21, 1987; 54 FR 53316, Dec. 28, 
1989; 64 FR 15643, Apr. 1, 1999]

§ 10.29 Recommendation of the Hear-
ing Examiner. 

(a) The Hearing Examiner’s findings 
and recommendation shall be based 
upon the entire record consisting of the 
transcript of the hearing, the documen-
tary and other evidence adduced there-
in, and the letter of notification and 
answer. The Hearing Examiner shall 
also consider the circumstances of the 
receipt of evidence pursuant to § 10.28, 
the individual’s record of past employ-
ment, and the nature and sensitivity of 
the job the individual is or may be ex-
pected to perform. 

(b) The Hearing Examiner shall make 
specific findings on each allegation in 
the notification letter including the 
reasons for his or her findings, and 
shall make a recommendation as to the 
action which should be taken in the 
case. 

(c) The Hearing Examiner’s rec-
ommendation shall be predicated upon 
his or her findings. If, after considering 
all the factors in light of the criteria in 
this part, the Hearing Examiner is of 
the opinion that granting or con-
tinuing access authorization and/or 
employment clearance to the indi-
vidual will not endanger the common 

defense and security and will be clearly 
consistent with the national interest, a 
favorable recommendation shall be 
made; otherwise, an adverse rec-
ommendation shall be made. 

(d) The Hearing Examiner shall sub-
mit his or her findings and rec-
ommendation in a signed report to-
gether with the record of the case to 
the Director, Office Administration, 
with the least practical delay. 

(e) The Hearing Examiner shall not 
consider the possible impact of the loss 
of the individual’s services upon the 
NRC program. 

[47 FR 38676, Sept. 2, 1982, as amended at 52 
FR 31609, Aug. 21, 1987; 54 FR 53316, Dec. 28, 
1989]

§ 10.30 New evidence. 
After the close of the hearing, in the 

event the individual discovers new evi-
dence not previously available or 
known to him or her, the individual 
may petition the Hearing Examiner if 
the Hearing Examiner’s recommenda-
tion has not yet been issued, or there-
after, the Director, Office of Adminis-
tration, to reopen the record to receive 
that evidence. If the Hearing Examiner 
or the Director, respectively, deem it 
material and appropriate, the record 
may be reopened to accept the evidence 
either by stipulation, with the agree-
ment of the Hearing Counsel, or in a 
reconvened hearing. 

[47 FR 38676, Sept. 2, 1982, as amended at 52 
FR 31610, Aug. 21, 1987; 54 FR 53316, Dec. 28, 
1989]

§ 10.31 Actions on the recommenda-
tions. 

(a) Upon receipt of the findings and 
recommendation from the Hearing Ex-
aminer, and the record, the Director, 
Office of Administration, shall forth-
with transmit it to the Deputy Execu-
tive Director for Management Services 
who has the discretion to return the 
record to the Director, Office of Ad-
ministration, for further proceedings 
by the Hearing Examiner with respect 
to specific matters designated by the 
Deputy Executive Director for Manage-
ment Services. 

(b)(1) In the event of a recommenda-
tion by the Hearing Examiner that an 
individual’s access authorization and/
or employment clearance be denied or 

VerDate jul<14>2003 18:11 Jan 17, 2004 Jkt 203029 PO 00000 Frm 00250 Fmt 8010 Sfmt 8010 Y:\SGML\203029T.XXX 203029T



251

Nuclear Regulatory Commission § 10.31

revoked, the Deputy Executive Direc-
tor for Management Services shall im-
mediately notify the individual in 
writing of the Hearing Examiner’s find-
ings with respect to each allegation 
contained in the notification letter, 
and that the individual has a right to 
request a review of his or her case by 
the NRC Personnel Security Review 
Panel and of the right to submit a brief 
in support of his or her contentions. 
The request for a review must be sub-
mitted to the Deputy Executive Direc-
tor for Management Services within 
five days after the receipt of the no-
tice. The brief will be forwarded to the 
Deputy Executive Director for Manage-
ment Services, for transmission to the 
NRC Personnel Security Review Panel 
not later than 10 days after receipt of 
the notice. 

(2) In the event the individual fails to 
request a review by the NRC Personnel 
Security Review Panel of an adverse 
recommendation within the prescribed 
time, the Deputy Executive Director 
for Management Services may at his or 
her discretion request a review of the 
record of the case by the NRC Per-
sonnel Security Review Panel. The re-
quest will set forth those matters at 
issue in the hearing on which the Dep-
uty Executive Director for Manage-
ment Services desires a review by the 
NRC Personnel Security Review Panel. 

(c) Where the Hearing Examiner has 
made a recommendation favorable to 
the individual, the Deputy Executive 
Director for Management Services may 
at his or her discretion request a re-
view of the record of the case by the 
NRC Personnel Security Review Panel. 
If this request is made, the Deputy Ex-
ecutive Director for Management Serv-
ices shall immediately cause the indi-
vidual to be notified of that fact and of 
those matters at issue in the hearing 
on which the Deputy Executive Direc-
tor for Management Services desires a 
review by the NRC Personnel Security 
Review Panel. The Deputy Executive 
Director for Management Services will 
further inform the individual that 
within 10 days of receipt of this notice, 
the individual may submit a brief con-
cerning those matters at issue for the 
consideration of the NRC Personnel Se-
curity Review Panel. The brief must be 
forwarded to the Deputy Executive Di-

rector for Management Services for 
transmission to the NRC Personnel Se-
curity Review Panel. 

(d) In the event of a request for a re-
view pursuant to paragraphs (b) and (c) 
of this section, the Hearing Counsel 
may file a brief within 10 days of being 
notified by the Deputy Executive Di-
rector for Management Services that a 
review has been requested. The brief 
will be forwarded to the Deputy Execu-
tive Director for Management Services 
for transmission to the NRC Personnel 
Security Review Panel. 

(e) The Hearing Counsel may also re-
quest a review of the case by the NRC 
Personnel Security Review Panel. The 
request for review, which will set forth 
those matters at issue in the hearing 
on which the Hearing Counsel desires a 
review, will be submitted to the Dep-
uty Director Executive for Manage-
ment Services within five days after 
receipt of the Hearing Examiner’s find-
ings and recommendation. Within 10 
days of the request for review, the 
Hearing Counsel may file a brief which 
will be forwarded to the Deputy Execu-
tive Director for Management Services 
for transmission to the NRC Personnel 
Security Review Panel. A copy of the 
request for review, and a copy of any 
brief filed, will be immediately sent to 
the individual. If the Hearing Counsel’s 
request is for a review of a rec-
ommendation favorable to the indi-
vidual, the individual may, within 10 
days of receipt of a copy of the request 
for review, submit a brief concerning 
those matters at issue for consider-
ation of the NRC Personnel Security 
Review Panel. The brief will be for-
warded to the Deputy Executive Direc-
tor for Management Services for trans-
mission to the NRC Personnel Security 
Review Panel and Hearing Counsel. A 
copy of the brief will be made a part of 
the applicant’s personnel security file. 

(f) The time limits imposed by this 
section for requesting reviews and the 
filing of briefs may be extended by the 
Deputy Executive Director for Manage-
ment Services for good cause shown. 

(g) In the event a request is made for 
a review of the record by the NRC Per-
sonnel Security Review Panel, the Dep-
uty Executive Director for Manage-
ment Services shall send the record, 
with all findings and recommendations 
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and any briefs filed by the individual 
and the Hearing Counsel, to the NRC 
Personnel Security Review Panel. If 
neither the individual, the Deputy Ex-
ecutive Director for Management Serv-
ices, nor the Hearing Counsel requests 
a review, the final determination will 
be made by the Deputy Executive Di-
rector for Management Services on the 
basis of the record with all findings and 
recommendations. 

[64 FR 15643, Apr. 1, 1999]

§ 10.32 Recommendation of the NRC 
Personnel Security Review Panel. 

(a) The Deputy Executive Director 
for Management Services shall des-
ignate an NRC Personnel Security Re-
view Panel to conduct a review of the 
record of the case. The NRC Personnel 
Security Review Panel shall be com-
prised of three members, two of whom 
shall be selected from outside the secu-
rity field. To qualify as an NRC Per-
sonnel Security Review Panel member, 
the person designated shall have an 
NRC ‘‘Q’’ access authorization and may 
be an employee of the NRC, its con-
tractors, agents, or licensees. However, 
no employee or consultant of the NRC 
shall serve as an NRC Personnel Secu-
rity Review Panel member reviewing 
the case of an employee (including a 
consultant) or applicant for employ-
ment with the NRC; nor shall any em-
ployee or consultant of an NRC con-
tractor, agent or licensee serve as an 
NRC Personnel Security Review Panel 
member reviewing the case of an em-
ployee (including a consultant) or an 
applicant for employment of that con-
tractor, agent, or licensee. No NRC 
Personnel Security Review Panel mem-
ber shall be selected who has knowl-
edge of the case or of any information 
relevant to the disposition of it, or who 
for any reason would be unable to issue 
a fair and unbiased recommendation. 

(b) The NRC Personnel Security Re-
view Panel shall consider the matter 
under review based upon the record 
supplemented by any brief submitted 
by the individual or the Hearing Coun-
sel. The NRC Personnel Security Re-
view Panel may request additional 
briefs as the Panel deems appropriate. 
When the NRC Personnel Security Re-
view Panel determines that additional 

evidence or further proceedings are 
necessary, the record may be returned 
to the Deputy Executive Director for 
Management Services with a rec-
ommendation that the case be returned 
to the Director, Office of Administra-
tion, for appropriate action, which may 
include returning the case to the Hear-
ing Examiner and reconvening the 
hearing to obtain additional testi-
mony. When additional testimony is 
taken by the Hearing Examiner, a writ-
ten transcript of the testimony will be 
made a part of the record and will be 
taken by a person possessing an appro-
priate NRC access authorization and/or 
employment clearance and, except for 
portions containing Restricted Data or 
National Security Information, or 
other lawfully withholdable informa-
tion, a copy of the transcript will be 
furnished the individual without cost. 

(c) In conducting the review, the NRC 
Personnel Security Review Panel shall 
make its findings and recommenda-
tions as to the eligibility or continued 
eligibility of an individual for an ac-
cess authorization and/or an employ-
ment clearance on the record supple-
mented by additional testimony or 
briefs, as has been previously deter-
mined by the NRC Personnel Security 
Review Panel as appropriate. 

(d) The NRC Personnel Security Re-
view Panel shall not consider the pos-
sible impact of the loss of the individ-
ual’s services upon the NRC program. 

(e) If, after considering all the factors 
in light of the criteria set forth in this 
part, the NRC Personnel Security Re-
view Panel is of the opinion that grant-
ing or continuing an access authoriza-
tion and/or an employment clearance 
to the individual will not endanger the 
common defense and security and will 
be clearly consistent with the national 
interest, the NRC Personnel Security 
Review Panel shall make a favorable 
recommendation; otherwise, the NRC 
Personnel Security Review Panel shall 
make an adverse recommendation. The 
NRC Personnel Security Review Panel 
shall prepare a report of its findings 
and recommendations and submit the 
report in writing to the Deputy Execu-
tive Director for Management Services, 
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